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OPINTON AND ORDER

"‘}She ac'ém'cy“ has petitibhed for review of the initial
.decisian data.-,d February 23, 1989, that reversed the agency's
aat ie.n remov.mg the appellant for unncceptable performance.
For the reasons set forth below, we GRANT the pet.tt.uon for
review under 5 U.S.C. § 7701(e), REVERSE the initial decision,
and SUSTAIN the agenéy's action.

BACKGROUND
‘I'he appellant was removed pursuant to $ iI.S. c. § 4303

from her position as a Militarr Personnel Clerk based on her



2

unacceptable performance of critical element one of her
position. That element reqguired the appellant to maintain
individual military personnel jacket and personnel
qualification recbrds. On appeal to the Boawig'the appellant
argued ‘that thg agency had not provided'Aher correzt job
standards f6% hér prosition, that no performahce appraisal was
issued during the 15 ’nonths‘ she was employed in the clerk
position, that she hud received no aihing, and that she had
been disgrqj.minated égﬁinst becaus‘: .n-ua was a black female.
The appeli;nt waived her right to a hesring.

In an initial decision dated Febrvarv 32 385 , ¥. .. on
the written wrecord, the Jadministrative 'ﬁudge 1e¢-rged the
agency’s action. He.:fdwnd that; although ths recorxd
‘established that the Ctffice of Péw;unnel Manag:tant  bad
approved the agencyiﬁ performance appréisal system as required
under 5 U.S.C. Chap%Er 43, the performarce standard for the
critical element in ruestion was unr@as;l.nle, ak.;rlute, and
unattainable, and coriti‘uted an abuse of discreiion by the
agency. Because he !Eml.md the performance stands rd invalid,
the administrative juﬁga did not address the appellant’s
ullegitions that she 2id not »ruceive proper training during
the r zformance improuamenﬁ pasz.::flad (PIP) and that she was
dcnied a timely pericrmance ayjraisal. The administrative
judge, howeverxr, did adjudl e ﬁhe apiel. ant’n &llggations of
réeial and sexual AQiscrim’.<«iion, tinding that :he failed to
establic.: “hat the agencjr had discriminated aéainst her in

effecting the action.



In its petition for review, the agency argues that the
appellant’s performance standard was valid, that the record
establishes that the appellant made no effort to meet that
staé%}‘_iard, n.,vand that,,ﬁ:%gin any case, the administrative judge
comn’itted reversible error in basing his decision on the issue
of tﬁe validity of the performance estandard because this issue
was not previoualy raised.l The appéllant has responded in
opposition, noting that she does not wish to reopen her claims

of discrimination even though she did not prevail upon thenm

below, but requesting relief including attorney’s fees.

ANALYS)S

To show that a performance standard is wvalid, an agency
must demonstrate that the standard is reasonable, realistic,
and attainable. See, e.9., Walker v. Department of the
Treasury, 28 M.S.P.R. 227 229 (1985) (the reguirement of near
perfection is unrezson-ble and allows the &goncy to remove an
enployee on tha 3,;»:\)&3:@.5.’ wf an extremely low error rate).

The perfomz‘fs“.."-é. standard fox acceptable performance of
critical element cne of the appelliant’s position requires her

to:

2 Irn fact, the appellant had raise¢d the issue tnnt p2”
performance standard was improper. See IAF, Tebs %, 17, iZ2,
14. The agency’s contention that the administrative judg:
committed reversible erior' ir addressing the issue of the
validity »€ the performance staidard is therefore incorrect.



Ensure all records are maintained in accordance with
appropriate regulations and directives and are in
*inspection” readiness condition. All corrective
action/update must be initiated within 10 days after
notification. Inspection results must not reveal
reoccurring deficiencies from past years. See IAF,

Tab 3, Sub-tab F.

The administrative judge interpreted this standard to mean
that if one record were not maintained, and if one update vere
not timely initiated, then the employee would have failed to
meet the standard. Thus, the administrative judge considered
the standard to be absolute under Callaway v. Department of
the Army, 23 M.S.P.R. 592, 599 (1384), wherein the Board held
that, if one incident of poor performance will result in an
ursatisfactory rating of the job element, the standard is
considered to be absointe and may constitute an abuse of the
agency’s discretion. We find, however, that in this case, the
administrative judge erred in finding that the standard in
guestion was absolute. "

We note that the first centence of the standard refer: to
regu;ations znd directives, and that the second and '?;;I%’i.;a‘d
sentences reter to sorrections and deficiencies. We fing %ﬁmt
the plain meaning of this acceptable performance standaru s
not preclude the possibility of error by an empmmgai.
Instead, it gets & %ime limit of ten days for the employee‘to
start «orrections, and it anticipates that she will cure
deficier~'~3 from past yerrs so “hat they will not reoccur.
riocorti.eny, we £ind that the performance stan&ard, while

arguably less than precise, is not absolute, unreasonable, or

unattainable.



Moreover, the Board has found that on agency may give
content td a perfermance standard which is not as precise as
it could be by use of oral and written instructions, as well
as by other methods of informing the employee of the agency’s
expectations. See, e.g., Ruiz v. Department of the Army, 27
M.S.P.R. 547, 551 (1985); Baker v. Defense Logistics Agency,
25 M.S.P.R. 614, 617 (1985), aff’d, 782 F.2d 1579 (Fed. Cir.
1986). The record shows that the agency first explained the
job standards to the appellant o August 4, 1987, and that shs
signed them on August 12, 1‘3:'!37”2.' Further, the agency informed
her of iszsi:ances of unacceptable performance and of the need
to improve during her tenure, first counseling !;er on tihe
agency’s expectations, and then formally notifying her wvia
-gaemoranda prior to affording her an opportunity to improve.
See Initial Appeal File (IAF), Tab 1, Memoranda dated 1 April
1988, and 12 May 1988; Tab 3, Sub-tabs F and G; Tab 6, Sub-tab
36; Tab 8. We find, therefore, that the agency communicated
its expectations to the appellant and gave content to the
standard so that the appellant was on notice as to her
obligations, and that, even if the performance standard is not

as precise as it might be, it nevertheless meeti the statutory

2 The appellant’s claim that her standards d.d wot apply io
what she did is simply without merit. We neie that the
standards, in fact, do apply to the position desncription of
her job, Military Personnel Clerk (Typing), GS-4, which
encompasses processing of both officer, Including studeat
officer, and enlisted military personnel records. See IAF,
Tab 3, Sub-tabs D and F. The appellant described her position
as an enlisted records secticn clerk, apparently believing
that working with enlisted records inveolved a transfer and
different job description from her previous *position” 3 a
#*gtudent officer records clerk.” See IAF, Tab 1.
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standard set forth at 5 U.S.C. § 4302(b)(1).° See DePauw v.
United States International Trade Commission, 782 F.2d 1564,
1566 (Fed. Cir. 1986), cert. denied, 479 U.S. 815 (1986).
Further, we find that the agency has supported by
subétantial evidence that, consistent with § U.,S.C.
§ 4302(b)(6}, the appellant was afforded an upportunity to
impreve, see Sandland v. General Services Administration, 23
M.5.P.R. 583, 587 (1%84), and that, notwithstanding, her
performance of the cited critical element was unacceptable.
Specifically, on May 12, 1988, the agency formally notified
the appellant that her performance was unacceptable in
processing and maintaining records and that she would be given
an opportunity teo improve in the form of individualized
training and close supervi_sion.‘ See IAF, Tab 3, Sub-tab G;
Tab &; Tab 8, Exhibit 17-2. The training, six weekly, two-

hour, sessi-»ns with her supervisor or an individual appointed

3 The statute mandates the establishment of “performance
standards which will, to the maxirmum extent feasible, permit
the accurate evaluation of jod performance on the basis of
okjective criteria. . . .®

4 The appellant argued that the agency’s formal notification
of her unacceptable performance was untizely (and othexrwise
improper) because she had not received notification of her
standards and her supervisor had ot signad them. See IAF,
Tab 1. The record shows, however, that the appellant sigred
her standards on August 12, 1987 ard that they had been signed
by her then-supervisor on August 6, 1987. Therefore, the
appraisal which, in May 1988, rated her performance
unacceptable under those standards was proper. In any event,
the timing of the appraisal is not relevant to this action
since, under 5 C.F.R. § 432.203, an employse whose performance
in one or more critical elements becomes unacceptable may be
removed at any time Auring the performance appraisal cycle
following notice and aa opportunity to improve. See IAF, Tab



by him, was to cover areas in which the appellant was having
difficulty or in which she desired to receive training. Thus,
we find that the appellant’s contentions that she received
inadeguate training are not justified in light of the record
evidence.® see IAF, Tab 8. Furthermore, the appellant does
not dispute the agency’s claim that she had previously held
positions requiring the same skills and thus would not need
training in thosec skills. See IAF, Tab 3, Sub-tab I.

In add:i.tion,' we find that the record evidence supports
the agency’s claim that the appellant’s perfermance, indeed,
was unacceptable and that she did not meet the standard. The
record shows that the agency Jidentified errors and the
appellant's“i,_'fae..il.ure to accomplish specific assigned tasks.
See IAF, Tab '8,.Exhibit 17-1; Tab 11. In fact, the &ppellant
does not dispute that there were errors in her work, see
Patition for Review File, Tab 3, but she speculates that
gsomeone else had access to her files and u§ respensible for
those srrors. ﬁe find such unsupported suppositions without
merit.

In light of our findings that the performance standard
was valid, that the agency complied with the statutory
requirements of notice and opportunity to improve, and that
the agency has shown by substantial evidence that the

appellant’s performance was unacceptable, we sustain the

S In any eveént, the agency does not have a generalized
obligation to provide formal training during a PIP. See
HMacijauskas v. Department of the Army, 34 HM.S.P.R. 564, 569
(1987), arf’d, 847 F.24 841 (Fed. Cir. 1988) (Table).



agency’s action of removal. See Lisiecki v. Merit Systems
Protection Board, 769 F.2d 1558, 1566-67 (Fed. Cir. 1985) (the
Board has no authority to mitigate a removal or demotion
action taken under 5 U.S.C. Chapter 43 for unacceptable
performance), cert. denied, 475 U.S. 1108 (1986).

Finally, we ¢£find that the appellant’s request for.
attorney fees is unwarranted inesmuch as she is not the

prevailing party. 5 U.S5.C. § 7701(g)(1).

ORDER
This is the final order of the Merit Systems Protection
Board in this appeal. 5 C.F.R. § 1201.113.

BOTICE TO APPELLANT
You have the right to request further review of the
Board’s final decision in your appeal.

ve Review
You may regquest the Equal Employment Opportunity

Commission (EEOC) to review the Board‘s final decision on your
discrimination claims. See 5 U.S.C. § 7702(b) (1). You must
subnit your request to the FEOC at the following address:
Equal Employment Cpportunity Commission
Office of Revievw and Appeals
1801 L Street, N.W., Suite 5000
Washington, DC 20036
You should submit your reguest to the EEOC mno later than

30 calendar days after receipt of this order by your



representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7702(b) (1).

If you do not request review of this order on your
discrimination claims by the EEOC, you may file a civil action
against the &gency on both your discrimination claims and your
octher claims in an appropriate United States district court.
See 5 U.5.C. § 7703(b)(2). You should file your civil action
with the district court no later than 30 calendar days after
receipt of this order by your representative, if you have one,
or receipt by you persocnally, whichever redéipt occurs first.
See 5 U.5.C. § 7703(b){2). If the action involves a claim of
discrimination based on race, color, religicn, sex, national
origin, or a handicapping condition, you may be entitled to
representation by a court~appointed lawyer and to waiver of
any requirement of prepayment of fees, costs, or other
security. See 42 U.S.C. § 2000e5(f); 29 U.S.C. § 79%4a.
other Claims: Judicial Review

If you choose not to seek review of the Board’s decision
on your discrimination claime, you may request the United
States Court of Appeals for the Federal Circuit to review the
Board’s fina; Jecision on other issues in your appesal if the
court has jurisdiction. See 5 U.S.C. § 7703(b) (1). You must
submit your reguest to the court at the following address:

United States Court of Appeals
for the Federal Circuit

717 Madison Place, N.Y.
Washington, DC 20439
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The court must receive your request for review no later than
30 calendar days after receipt of this order by your
representative, if you have one, or receipt by you personally,

whichever recéipt occurs first. See 5 U.S5.C. § 7703(b)(1).

FOR THE BOARD: ¢ v
obert E. Taylo
Clerk of the Board

Washington, D.C.




